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One’s Name as Trade-Name 


There is reported in 4 Federal Supplement, at page 613, 
(United States District Court, District of Connecticut), a 
case which goes quite fully into the question of the extent 
to which a man may be precluded from the use of his own 
name as or in connection with a trade-name on account of 
its prior use by another, and on the right of one to grant 
to another by license, either special or implied, the privilege 
to connect his name with the latter’s business or product. 
On this second point, after quoting from Mr. Justice 
Holmes’s opinion in a United States Supreme Court case 
(235 U. S. 88, 96), the court says: “Does this mean that 
any man who has no business, but who happens to have 
a name which others have made valuable as a trade-name, 
may license another to use the name in competition with 
the proprietor of a trade-name? I think not. Such a hold- 
ing impliedly authorizing one to capitalize the nuisance value 
of his name would be an invitation to blackmail and decep- 
tion.” And on the general question—“The extent to which 
a man may be precluded from the use of his name on account 
of its prior usé¢ by another has never been clearly defined 
by the Supreme Court.” 
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They’re Good Enough 


Too often corporation officials say of their stock 
records “They’re good enough for us . . . close cor- 
poration ... few transfers ... all friends... ” 
Things do not, though, always stay unchanged. 
Come conflicting claims for decedent stockholders’ 
shares . . . litigation . . . examiners for interests 
eager to find improper transfers . . . company’s re- 
sponsible officer subpoenaed to produce the stock 
records in court . . . Conditions such as these do 


arise and no records are good enough then but per- 
fect records. 


A good transfer agent saves the officers of 
a corporation much worry. The Corpora- 
tion Trust Company has had more than 
a third of a century of experience in keeping 
corporations’ stock records for them and 
acting as their transfer agent. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regula- 
tion, or taxation of business corporations. It will be mailed regu- 
larly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices (see next page). 

When it is desired to preserve the Journal in a permanent file, a spe- 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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In a recent case before the 
Supreme Court of Mississippi, 
(Mayor etc. v. Streckfus Steamers, 
150 So. 215) a question decided 
was whether or not a municipal 
privilege tax placed an unconsti- 
tutional burden on interstate com- 
merce. A steamship company 
operated a pleasure boat, embark- 
ing and disembarking passengers 
at a wharf in Vicksburg, tickets 
being sold for carriage from Vicks- 
burg and return, only. While the 
boat touched at Delta Point in 
Louisiana and was at times on the 
Louisiana side of the thread of 
the Mississippi river, and, there- 
fore, in Louisiana territory, the 
company did not undertake to dis- 
embark and embark passengers at 
any point in that state. The cap- 
tain of the boat admitted that he 
touched at Delta Point for the sole 
purpose of evading the privilege 
tax in question by making the trip 
apparently one of interstate com- 
merce; and he had some of the 
passengers get off at Delta Point 
and immediately get back on again 
for that purpose. It was held that 
the case stood exactly as if the 
boat had not touched at Delta 
Point, and that interstate com- 
merce could not be made up of 
such acts. The touching of the 
boat at Delta Point was a mere 
subterfuge. Nor does the fact that 
the boat was at times in Louisiana 
waters as well as Mississippi wa- 
ters make the business interstate 
commerce. The court says: “The 
point is that, notwithstanding the 
movement of appellee’s boat was 
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interstate, there was no commerce 
involved; there was no interstate 
business. The term interstate 
commerce means, as its language 
imports, not only interstate move- 
ment, but interstate business. 
There were none here involved.” 

Whether or not a foreign cor- 
poration is “doing business” in a 
state depends, primarily, on whether 
such corporation is engaged in 
interstate or in intrastate com- 
merce therein, and it is clear that 
a corporation may not resort suc- 
cessfully to any subterfuge in an 
attempt to render interstate that 
which is fundamentally an intra- 
state transaction. Where a for- 
eign corporation has goods or 
merchandise in a state prior to 
sale, and attempts to eliminate any 
question of “doing business” on 
the subsequent sale thereof in that 
state by having the orders ap- 
proved at the home office without 
the state it has been said that, in 
effect, this procedure does not rep- 
resent the true course of dealing 
between the parties and will be 
considered largely a subterfuge. 

There may, however, be in- 
stances where because of the con- 
figuration of the land or some 
other geographical condition, it is 
essential or necessary or usual, in 
transactions between points in the 
same state to use an interstate 
route. In such cases, because of 
the absence of subterfuge and de- 
vice, the transactions may be con- 
sidered as involving true interstate 
commerce. 
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Domestic Corporations 


California. 
Action by stockholders against directors of corporation for alleged 
wrongful acts asserted to have caused stockholdings to become 
valueless. The Supreme Court of California, affirming the judg- 
ment below for the defendants in an action brought by stockholders 
of a Delaware corporation against the directors thereof for damages 
on account of alleged wrongful acts (an unauthorized division or 
distribution of corporate assets) as a result of which, so it was 
asserted, the stock of the plaintiffs became valueless, held that the 
cause of action is derivative or representative in character and there- 
fore cognizable in equity only, and so that the plaintiffs were not 
entitled as of right to a jury trial. At the time of the alleged fraud- 
ulent action the California statutes (Sec. 309 of the Civil Code) 
provided that the liability of the directors be to the corporation and 
did not purport to give to stockholders in their individual capacities 
an independent and distinct cause of action for the redress of any 
wrong or damage suffered by them as the result of any such unau- 
thorized distribution, etc. Later the section was amended to make 
erring directors answerable to the shareholders. In 1931 the section 
was repealed, being superseded by Section 363, Civil Code, by which 
directors, in such case, are made jointly and severally liable to the 
corporation, to shareholders, and to subscribers. The court does 
not decide whether or not amended Section 309, or its successor, 
Section 363, cause the liability to run in favor of stockholders in 
their individual capacities because “the amendment of the old sec- 
tion and the enactment of the new, being subsequent in point of 
time to the commission of the acts upon which this suit is based, 
cannot, in the absence of a contrary legislative intent, be held to be 
retroactive.” Anderson et al. v. Derrick et al., 26 P. (2d) 463. F. W. 
Sawyer and L. Seidenberg, both of San Francisco, for appellants. 
Fitzgerald, Abbott & Beardsley, Carl H. Abbott, Edward B. Kelly, 
John L. McVey, and W. E. Rode, all of Oakland, for respondents. 


Connecticut. 


Cross-complaint by receiver of insolvent corporation against con- 
struction company, for unpaid stock subscription, which had filed 
adjudicated claim, on mechanics lien, against the receiver. The 
Wark Company constructed a hotel for a hotel corporation under 
a contract which provided that the former subscribe for a large block 
each of the common and preferred stock of the latter; 10% of the 
subscription was paid in cash,—no further payment made. Hotel 
company became insolvent; receivership; Wark Company estab- 
lished its claim for amount remaining unpaid to it for construction; 
foreclosure of first mortgage—superior to mechanics lien; property 
not bid in, title passing to mortgagee; in present receivership Ss 
ceeding Wark Company filed its adjudicated claim; receiver filed 
cross-complaint for alleged balance due on subscription. Question 









Delaware. 
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(among others), before the Supreme Court of Errors of Connecticut 
—was it error to permit the cross-complaint to be filed in this receiv- 
ership action. The court says: “The Wark Company has been 
permitted to enter our courts for the purpose of establishing its 
rights under this receivership. It has not only filed its own claim 
but entered a general appearance and actively contested the claim 
of another in the trial court. It cannot now be heard to say that 
it is not a party to the action.” Judgment for the receiver against 
the Wark Company affirmed. Beach v. Beach Hotel Corporation, 168 
A. 785. Joseph G. Shapiro, of Bridgeport, and Yale L. Schekter, 
of Philadelphia, Pa., for appellant. Paul L. Miller, of Bridgeport 
(William H. Comley, of Bridgeport, on the brief), for appellee. 






































Statutory method for amending certificate of incorporation of 
corporation having no capital stock is not unconstitutional. The 
validity of certain changes, effected as provided by subdivision 2, | 
of Section 26 of the Delaware General Corporation Law, made in the 
charter or certificate of incorporation of a fraternal benefit or insur- 
ance association, without capital stock, so as to change the type of 
insurance to that of mutual, thus bringing the association, still without 
capital stock, under the jurisdiction of the Insurance Commissioner, and 
other concerns of the company, are questioned by certain members there- 
of. The Delaware Court of Chancery (New Castle County) dismisses 
the bill finding no merit in any of the contentions made therein. One of 
these was that Sec. 26 (2) is violative of the United States Constitution 
in that it denies to the members (the real owners) of corporations having 
no capital stock the equal protection of the laws since it is provided 
that the governing body (not the members) of such a corporation 
may effect amendment of the certificate of incorporation whereas 
under Sec. 26 (1) a corporation having capital stock may make such 
change by affirmative vote of stockholders (the real owners), only. 
The court after remarking that it is not a fact that in the case of 
a stock corporation all the members or stockholders are always 
allowed to vote on an amendment of its charter, says: “I do not 
feel disposed to dwell more upon the present contention. It appears 
to me as wholly without merit. It is enough to say that when a 
state extends the privilege to persons of incorporating companies 
under a general act, a privilege that is imposed upon no one and 
is at all times optional in its enjoyment, it is far from a denial of 
the equal protection of the laws for the State to say to one group 
that if you incorporate as one type of corporation certain mechanics 
shall apply to you, and to another group that if you incorporate as 
another type of corporation certain other mechanics shall apply to 
you. It is not a question of equal protection of the laws. It is 
rather a question of the terms and conditions upon which a volun- 
tarily accepted privilege may be enjoyed.” Gulcz et al. v. Delaware 
Polish Beneficial Association etc., et al., decided December 26, 1933. 
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General. 


Jurisdiction of Federal courts when diversity of citizenship is 
involved. In suit by citizen of New York against a Pennsylvania Build- 
ing and Loan Association, the U. S. District Court, E. D. Pennsyl- 
vania, appointed receivers. On petition on behalf of the State of 
Pennsylvania an order is sought that receivers shall turn over assets, 
books, and records to the State Secretary of Banking. Petition dis- 
missed. Court is unable to agree with any one of the three 
propositions advanced by the Deputy Attorney General of the Com- 
monwealth. (1) The Court has jurisdiction to appoint receivers for 
building and loan associations. (2) Actions taken, even if related 
back to prior actions, not such as to cause proceeding in state court 
to be first in point of time. (3) State statute providing that secretary 
of banking after hearing had, etc., may take possession of business 
and property in hands of receiver appointed by any court is unavail- 
ing. As to (3); “court” clearly means “Common Pleas Court”—but 
if this be incorrect interpretation, Legislature has no power to limit 
or restrict jurisdiction of Federal courts, such being the exclusive 
prerogative of Congress. And then:“In concluding, the court deems 
it not amiss to answer the suggestion of the Deputy Attorney 
General in his argument that on the broad grounds of public policy 
the Federal courts should exercise a wise discretion and refuse juris- 
diction in cases relating to corporations under the supervision of a 
state department. Without entering into a discussion of whether so 
doing would be or would not be a wise exercise of discretion, it is 
sufficient to say that the Federal court has no such discretion in the 
matter. It has no right to refuse to take jurisdiction in a proper case 
where a nonresident plaintiff within his legal right invokes the juris- 
diction of the court. To hold otherwise would be to strip a nonresi- 
dent plaintiff of every vestige of his rights under the Constitution 
and make him subject entirely to the political, economic, and financial 
policies of the state in which the defendant may reside. Such a 
theory, if carried to its logical conclusion, would destroy the union 
of the states and make our nation consist, eventually, of 48 states 
bristling with antagonisms, conflicting policies, and jealousies. The 
public policy underlying the principles in this case referred to by the 
Deputy Attorney General cannot be construed in such a provincial 
manner.” Elson v. Mortgage Bldg. & Loan Ass’n., 4 F. Supp. 779. 
Harold D. Saylor, Deputy Atty. Gen’l. of Pennsylvania, for the rule. 
Gordon A. Block, of Philadelphia, opposed. 


Georgia. 


Corporation may not enforce payment of stock subscription made 
on false representation of one of its agents. Action by corporation 
to recover alleged unpaid portion of a stock subscription. The 
Georgia Court of Appeals, Division No. 2, reverses the judgment 
below for the plaintiff ; a new trial will follow. The trial court erred 
in excluding testimony offered to establish the allegations in the 
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defendant’s plea of fraud. It is now said, variously: “A notation 
printed in the margin of a subscription blank for the purchase of 
corporate stock furnished by the corporation, that ‘the company is 
not responsible for statements or representations other than those 
contained in its printed literature,’ is not part of the contract.” 
“Statements and representations in parol made by the agent of one 
of the parties to a contract, which are offered for the purpose of 
showing that they were falsely and fraudulently made for the pur- 
pose of procuring the execution of the contract, and that therefore 
no valid contract is in existence, are not subject to the objection that 
they are matters in parol in contradiction to the terms of a written 
instrument.” “Where a corporation employs an agent to sell its 
corporate stock, it ‘is bound for the neglect and fraud of the agent 
in the transaction of such business’.” “Fraud voids all contracts.” 
Edge v. Alertox, Inc., 171 S. E. 181. Thomas M. Stubbs and Mc- 
Daniel, Neely & Marshall, all of Atlanta, for plaintiff in error. Haas 
& Gambrell and R. Emerson Gardner, all of Atlanta, for defendant in 
error. 


Iowa. 


“False” as against “knowingly false” in a securities registration 
statement. In a criminal prosecution under the Iowa “Blue Sky” 
law the defendant was found guilty of having signed and verified, 
as president, a statement filed with the secretary of state for the 
purpose of securing permission for the issuance of additional securi- 
ties by an Iowa corporation, which statement contained false data. 
“The case was tried and submitted to the jury on the theory that if 
the statement was, in fact, false, this was sufficient to violate the 
statute. The contention of the defendant is that the statement must 
be knowingly false in order to violate the statute.” The Supreme 
Court of Iowa affirms (two Justices dissenting). The statute makes 
it a felony for one to make or subscribe to any false statement or 
to make any false statement as to financial condition in connection 
with any such registering of new securities. Originally the statute 
restricted the felony provision to one who “knowingly” or “wilfully” 
made, subscribed to, or published any false statement. It was sug- 
gested to the court that these qualifying terms were inadvertently 
omitted when the law was amended to read as it now stands. With 
this the court is unable to agree. In the court’s view the more drastic 
present provisions appear in the law by deliberate intent of the Legis- 
lature, and intimating that a showing of guilty scienter and intent 
is not essential, it says: “In finding what shall constitute a crime, 
the Legislature has unlimited power.” State v. Dobry, 250 N. W. 702. 
Joseph B. Lawler, of Chicago, Ill., and Chamberlin & Chamberlin, 
of Davenport, for appellant. Edward L. O’Connor, Atty. Gen., 
Clair E. Hamilton, Asst. Atty. Gen., and Leon A. Grapes, Co. Atty. 
of Davenport, for the State. 
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Mississippi. 

Corporate franchises. The Supreme Court of Mississippi, Divi- 
sion B, says, re corporate franchises: “The term ‘corporate franchise’ 
ordinarily refers to the primary franchise of a corporation; that is, 
the right and privilege granted by the state of being a corporation 
and doing such things as are authorized by the charter. Franchises 
of a corporation are divisible into, first, the corporation or general 
franchises; second, special or secondary franchises. The former is 
the right to exist as a corporation, while the latter are certain rights 
and privileges conferred upon existing corporations. The primary 
franchise is invested in the individuals who compose the corporation, 
while the special or secondary franchises of a corporation are vested 
in the corporation itself. The primary franchise of a corporation 
cannot be conveyed or mortgaged in the absence of legislative au- 
thority so to do, but special or secondary franchises, other than such 
as are charged with a public use, may ordinarily be conveyed or 
mortgaged under a general power granted to a corporation to dispose 
of its property. The primary franchise of a corporation cannot be 
sold under execution issued on a‘ judgment against it, but its 
special or secondary franchise may be.” First Union Trust & Sav. 
Bank v. Miss. Power Co., 150 So. 381. Appearances: O. J. Dedeaux; 
Mize, Thompson & Mize and B. E. Eaton, Jr.: all of Gulfport. 


New Jersey. 


Debenture holder dissenting to reorganization plan entitled to his 
proportionate share of proceeds of conventional sale of all property 
of the debtor corporation. A plan looking to the rehabilitation of 
an insolvent corporation was adopted; involved the sale of a large 
part of its assets to a new corporation; held to be fair and to the 
interest of both stockholders and creditors; stockholders and deben- 
ture holders to receive in exchange for their holdings stock in new 
corporation. Suit by dissenting debenture holders asking a receiver 
and other relief. Denial of receiver by Vice-Chancellor but modifica- 
tion by him of plan by which stock to which dissenting debenture 
holders are entitled be issued to trustees in dissolution and by them 
sold, and proceeds turned over to the dissenting creditors. The 
Court of Errors and Appeals of New Jersey, affirms the order denying 
receiver but reverses the order changing plan, saying: “The evil 
or wrong of the second order is that it empowers the majority of 
the debenture holders, by sheer might, to destroy the fixed and 
established rights of the minority debenture holders. It is not a 
question of might—it is a matter of right.” Is a debenture holder 
to be compelled to accept the stock of the new company? Must 
he be content to receive some cash for his allotted shares of stock 
in the new company? The court says: “The very least to which he 
is entitled is the alternative of receiving the proportionate cash share 
of his holdings on a conventional sale of all the assets of the old 
company.” Moore et al. v. Splitdorf Electrical Co., 168 A. 741. Min- 
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turn & Weinberger, of Newark, for appellants. McCarter & English, 
of Newark, for respondent. 


Texas. 


In appointing a receiver too great haste should not be indulged. 
Here, the Court of Civil Appeals of Texas (Dallas) vacates the order 
of the court below appointing a receiver for two Delaware corpo- 
rations, and remands. It was found that waiver of notice and accept- 
ance of service of process were by one without authority in those 
directions; however, the corporations by voluntary appearance, 
after the order, requesting a hearing to vacate waived any error in 
the appointment as to notice; but, based on the record before it 
the appellate court feels that the appointment was made by the court 
without having sufficiently examined into the financial status of the 
corporations. The court deems “it advisable to suggest that, in 
appointing a receiver, too great haste should not be indulged in, 
and time should be taken to allow parties affected to be heard on 
the occasion of the appointment, and on the aggrieved party’s peti- 
tion to vacate. A restraining order for a limited time, until all the 
facts may be heard, could hurt no one, but might be the means of 
preventing oppression and ill-advised interference with the rights in 
property.” Dixie Cotton Machinery Co. et al. v. Garber, 63 S. W. 
(2d) 895. Sullivan & Wilson, of Dallas, for appellants. Burr S. 
Cameron, of Dallas, for appellee. 


Washington. 


Scenic beauties, picturesque sunsets, and internal trade of a state. 
While in this case the United States District Court, W. D., Wash- 
ington, N. D., does not intimate that either the State of Washington 
or the United States has any control over “the scenic beauties af- 
forded by the many islands of the San Juan Archipelago of Puget 
Sound, pronounced by tourists to equal the beauties of the Thousand 
Islands of the Gulf of St. Lawrence” or of “the picturesque sunset” 
said to be “not surpassed by the sunset of the Bay of Naples,” it 
does say that Congress does not possess “the power to interfere with 
police regulation relating exclusively to internal affairs. Regulation 
of operation of international ferries within the state is feasible with- 
out violation of international custom or law. Nor is the United 
States concerned with conditions in which internal trade may be 
carried on.” United States v. Canadian Pacific Ry. Co., 4 F. Supp. 
; 851. Appearances: Anthony Savage, U. S. Atty., and Hamlet P. 
f Dodd, Asst. U. S. Atty.; Bogle, Bogle & Gates: all of Seattle. 


Foreign Corporations 
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ae 


Arizona. 


Service of summons on “any railroad, telegraph, telephone, or 
express company.” Section 3757, Arizona Revised Code of 1928, 
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Certificate of Surplus ke 


Special to Taz New Yorx Trucs. 

WASHINGTON, Dec. 20.— The 
text of the certificate of incorpo- 
ration of the Federal Surplis Re- 
lief Corporation, as filed in Dela- 
ware, is as follows: 

First—The name of the corporation 
is Federal Surplus Relief Corporation. 

Second—The principal office or place 
of business of this corpofation in the 
State af Delaware is to be located at 
100 West Tenth Street in the city 
of Wilmington, Newcastle County; 
the name and address of its resident 
agent is the Corporation Trust Com- 
Rony, No. = . est Tenth Street, 

Imfington, Del. 

Third—The nature of the business 
and objects or purposes to be trans- 
acted, promoted or carried on by this 

tion are: 

(a) To relieve the existing national 
economic emergency by expansion of 
markets for, removal of and increas- 
ing and improving the distribution 
of, agricultural and other commodi- 
ties and products thereof; 

(b) To purchase, store, handle and 

surplus cultural and other 
commodities an roducts thereof, 
and to dispose of the same so as to 
relieve the hardship and suffering 
caused by enone and/or to 
adjust the severe disparity between 
the prices of agricultural commodi- 
ties and other commodities and prod- 
ucts thereof; 

(c) To perform any and all func- 
tions and exercise any and all pow- 
ers that may be duly delegated to it 
under and pursuant to the following 

f Congress of the United States 
of America: 

1. The Agricultural Adjustment 
Act, approved May 12, 1933. __ 

2. Title II of the National Indus- 
trial Recovery Act, approved June 16, 


3. The Federal Emergen Relie: 
Act of 1933, approved May 1933; 
(d) To perform any and all f 
tions and exercise any and 
ers that may be duly dele; 
under and pursuant to ap 


(subject to.the laws of such State, 
District, Territory, colony or country) 
of moneys, commodities, lands, or 
other property, of any class, nature 
or description, made to it under and 
pursuant to said acts of Congress or 
any amendment or amendments 
thereto heretofore or hereafter made; 

(ft) To carry on any or all of its 
operations and business and without 
restriction or limit as to amount to 
purchase or otherwise acquire, hold, 
own, mortgage, sell, convey or other- 
wise dispose of 
property of every class, nature or de- 
scription in any of the States, dis- 
tricts, Territories or colonies of the 
United States, or in any and all for- 
eign countries, subject to the laws of 
such State, district, Territory, colony 
or country. 

(g) To cooperate with any private, 
public or governmental agency or 
agencies. 

(h) In general, to carry on any and 
all other business ‘n or con- 
venient to the attainment of the fore- 

ing objects or p ,» and 

ve and exercise all = 
privileges conferred by the } 
corporation law of Delaware 
corporations not o ized f¢ 
“) Th rege a 
e foi ng c 
construed both as. 
powers, and it . 
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provides that “Service may be had upon any railroad, telegraph, 
telephone, or express company by serving the summons on any agent 
of such company, who resides in or may be found in the county where 
the action is brought.” In considering, here, the effect and force of 
the words quoted above, the Arizona Supreme Court says: “There- 
fore, in making the sentence of Section 3757 a part of the law of 
Arizona, it must be that the Legislature had in mind only those 
‘railroad, telegraph, telephone, or express’ companies that could be 
constitutionally and legally made defendants in the courts of this 
state, since to construe it otherwise would be to give these courts a 
jurisdiction that under the due process clause of the Federal Consti- 
tution they could not acquire. Whether a corporation has submitted 
itself to the laws of a state other than that of its domicile in such a 
way as to be bound by service of process therein in a personal action 
is one of general and not local law, and in its final analysis one of 
due process of law under the Constitution of the United States, and 
controlled by the decisions of the Federal courts. It is apparent, 
therefore, that the validity of the service (here) depends upon the 
answer to the query, was appellant doing business in the state in 
such a way as to submit itself to the jurisdiction of its courts?” 
Service was on an agent of the company, resident in Mexico, but 
at the time across the line in Arizona; also, on another agent of 
the company, resident in Arizona, but performing his duties in 
Mexico. It was found that the company was not “doing business” 
in Arizona. “This being true the order of the court (below) denying 
the motion of appellant to quash the service of summons was error.” 
Wells Fargo & Co. of Mex., S. A., v. McArthur Brothers Mercantile 
Co., 26 P. (2d) 1021. Ellinwood & Ross, Wm. H. Mackay and Nor- 
man S. Hull, all of Phoenix, for appellant. Henderson Stockton and 
Emmet M. Barry, both of Phoenix, for appellee. 


West Virginia. 


Foreign corporation, doing business in West Virginia, liable for 
instigation of malicious prosecution by its West Virginia manager 
or agent. A corporation, foreign to West Virginia, having its prin- 
cipal place of business in Ohio, maintained a branch store in Charles- 
ton, W. Va., under the management and control of one Schade who 
had authority to sell on credit and collect accounts. In the course 
of business Schade turned over to a collection agency a check pay- 
ment on which had been stopped; agency operator swore out war- 
rant; drawer was arrested, bonded, tried, discharged. Action by 
drawer against the corporation on ground of malicious prosecution. 
Verdict for plaintiff; set aside; on error to the Supreme Court of 
Appeals of West Virginia, the court reverses and reinstates verdict. 
It is said : “Numerous authorities are cited to the effect that an agent 
with authority merely to collect has no implied authority to do so 
by the institution of criminal proceedings. It is also insisted that 
the same rule should apply to the manager of a business with au- 
thority to collect accounts for his principal.” (Cases cited and 
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quoted from.) However: “Neither of these cases, in our opinion, 
meets the facts in this case, in which the agent, Schade, was in charge 
of the domestic business of a foreign corporation whose main office 
and chief place of business was in another state. In these circum- 
stances he will be treated as a general agent.” Wolford v. Goldey 
Bros., Inc., 171 S. E. 537. J. Howard Hundley, of Charleston, for 
plaintiff in error. Perry & Perry, of Huntington, and MacCorkle, 
Clark & MacCorkle, and Wm. M. Woodroe, all of Charleston, for 
defendant in error. 


TAXATION 
Colorado. 


Emergency legislation and constitutional provisions. Chapter 14, 
Extraordinary Session, 1933, Colorado, by its terms, in order to pro- 
vide emergency relief funds imposes fees, additional to the customary 
licenses, for the registration of automobiles, on a graduated scale 
based on values. The Supreme Court of Colorado, by a divided court, 
reversing the court below, declares the act to be contrary to the 
State Constitution in that it is a property tax and wants uniformity; 
too, the proceeds are stated to be for county relief purposes (i. e., 
county purposes), contra to another provision of the Constitution 
relating to the powers of the General Assembly to impose county 
taxes. The court says: “The conclusion that we should be obliged 
to declare the act void has been reached with heavy hearts. We are 
far from insensible of the emergency which the General Assembly 
has said exists. Yet we must declare without hesitation that which 
our function demands. We pronounce as the most certain of law 
that there has never been, and can never be, an emergency confront- 
ing the state that will warrant the servants of the Constitution waiv- 
ing so much as a word of its provisions. Armed men may destroy 
the government. Military rule, or the rule of the mob, may replace 
the orderly processes that have been our fortune since sovereignty 
was granted us by the United States. But no species of reasoning, 
no ingenuity of construction, no degree of emergency, can persuade 
us that the Constitution is without potency or dissuade us from per- 
forming our duty as its sworn officers.” Walker v. Bedford, State 
Treasurer, 26 P. (2d) 1051. Northcutt & Northcutt, of Denver, for 
plaintiff in error. 


Kentucky. 


One state has no right to assert in another state its authority to 
collect a state tax. An annual franchise tax is alleged to be due the 
State of West Virginia from a West Virginia corporation. Receiver 
to collect the tax was appointed by a West Virginia court,—and by 
the laws of the state the State Auditor is authorized to collect it. The 
corporation has no property in West Virginia, all of its assets being 
in Kentucky. In an action against the corporation in the United 
States District Court, Eastern District of Kentucky, both the receiver 
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and the State Auditor, filed an intervening petition, asserting the tax 
liability plus penalty. The court sustains a motion to dismiss the 
intervening petition. Reliance being on Moore v. Mitchell, 281 U. S. 
18, it is said that neither the receiver nor the State Auditor has the 
right to assert his authority in Kentucky. And relying on the same 
case below (28 F. (2d) 987, 30 F. (2d) 600), the court says that a 
Federal court in one state will not enforce the revenue laws of another 
state. Chase National Bank et al. v. Ohio Kentucky Gas Company, et al., 
decided November 25, 1933. Commerce Clearing House Court Deci- 
sions Reporting Service, Requisition No. 102506. 
Michigan. 

Chain store tax held constitutional. The Michigan Circuit Court 
for the County of Wayne holds the State Chain Store Tax constitu- 
tional. In the course of the opinion wherein are answered plaintiff’s 
contentions that the statute provides for double taxation in contra- 
vention of the State Constitution, that the taxes imposed are not 
uniform, but are arbitrary, confiscatory and prohibitory, that the 
taxes will result in the destruction‘of their lawful business, that equal 
protection of the laws is denied, that they will be deprived of their 
property without due process of law, all in violation of both the 
Federal and State Constitution, the court says: “It may be, and 
admittedly is, difficult to reconcile the provisions of the statute with 
its avowed purpose of raising revenue. To even the casual observer 
it has more the appearance of a punitive statute designed to control 
and regulate the inexorable economic law of supply and demand b 
legislative fiat. In this act the Michigan Legislature has gone mu 
further than the legislature of any other state in fixing the scale of 
taxes for chain stores. No other state has sought to impose a maxi- 
mum tax per store of more than $150, while under the statute of 
this state the maximum is $250 per store. The plan of imposing a 
swiftly mounting tax upon stores as units, regardless of their size, 
location or earning power, might, to the thoughtful person seeking 
an equitable distribution of the tax load, appear unscientific and 
short-sighted, but the wisdom of and the responsibility for such 
statutes rests solely in the legislature, not in the courts.” C. F. Smith 
Co., et al. v. Fitzgerald, Michigan Secretary of State, and another, de- 
cided December 18, 1933. 


Oklahoma. 


Situs of tank cars of foreign corporation for personal property tax. 
The Oklahoma Supreme Court decided that the situs of tank cars 
of a foreign corporation for personal property tax is at refinery, 
within state, to which they always return for reloading. The court 
held that there is no warrant in law for the employment of an averag- 
ing method to determine the number of cars properly assessable for 
taxation on assessment day. (THE CorporaTION JournaL for May, 
1933, page 403.) The United States Supreme Court reverses (De- 
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cember 4, 1933). The court says: “The jurisdiction of Oklahoma to 
tax property of this description must be determined on a basis which 
is consistent with the like jurisdiction of other States. The basis of 
the jurisdiction is the habitual employment of the property within 
the state. * * * When a fleet of cars is habitually employed in 
several states—the individual cars constantly running in and out of 
each State—it cannot be said that any one of the States is entitled 
to tax the entire number of cars regardless of their use in the other 
States. * * * Applying these principles, no ground appears for 
the taxation of all the cars of the appellant in Oklahoma. It is true 
that the cars went out from and returned to Oklahoma, being loaded 
and reloaded at the refinery, but they also entered and were employed 
in other States where the oil was delivered. Oklahoma was entitled 
to tax its proper share of the property employed in the course of 
business which these records disclose, and this amount could be 
determined by taking the number of cars which on the average were 
found to be physically present within the State.” Johnson Ou Refin- 
ing Company v. Oklahoma (3 cases), decided December 4, 1933, U. S. 
Supreme Court, 54 S. Ct. 152. 


West Virginia. 


Political units of a state and taxation. In this most interesting 
case (Bee v. City of Huntington, others heard and decided with it, 171 
S. E. 539) holding that certain provisions of Chapter 38, West Vir- 
ginia Acts of 1933, contravene a recently adopted amendment to the 
State Constitution (all relating to taxation), and wherein is quoted 
the statement of the United States Supreme Court in 1866 that “No 
doctrine, involving more pernicious consequences, was ever invented 
by the wit of man than that any of its (the Constitution’s) provisions 
can be suspended during any of the great exigencies of government. 
Such a doctrine leads directly to anarchy or despotism,” the Supreme 
Court of Appeals of West Virginia says: “I see no prejudice to the 
people if some governmental units do fall. The failure of a unit to 
function does not imply a failure of government within the territory 
comprising the unit. That territory would simply be absorbed in 
some other unit. The time is ripe for the consolidation of overlap- 
ping units, and of county units too. The present arrangement of 
counties was made practically a century ago, in the day of foot and 
horse travel and to accommodate that method of transportation. The 
arrangement is no longer required in this day of swifter communica- 
tion. Because of the automobile, the telephone, and radio, county 
officials could give better service now to a citizen who lived a hun- 
dred miles from the county seat than was given to the citizen ten 
miles from the courthouse at the time the present county lines were 
established. There is unquestionably much sentiment in favor of 
present county divisions. But preservation of county lines will not 
be preferred by the people to preservation of their homes. * * * 
Constitutional government will not languish because of changes in 
the arrangement of local units.” Also: “Thousands of business con- 





114 The Corporation Journal 


cerns and many more thousands of individuals in our state have 
retrenched and readjusted their affairs to meet the depression. It is 
not too much to expect of those who guide the destiny of our state 
that they meet the fiscal emergency in like manner.” 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


Brown Shoe Company, Inc. Central & Southwest Utilities Co. 
The Fur Merchants Sale Company Guantanamo Sugar Company 
American Gas & Power Company The Club Aluminum Company 
Community Shares, Inc. Centrifugal Pipe Corporation 
The C. H. Geist Company, Inc. Lerner Stores Corporation 
Nagle Packing Company The Old Quaker Company 
United Artists Theatre Circuit, Inc. 
Standard Car Securities Corporation 
American Austin Car Company, Inc. 


Some Important Matters for 
February and March 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpo- 
rations of report and tax matters requiring attention from time to time, furnish- 
ing information regarding forms, practices and rulings. 


AraBaMA—Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 
Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corpo- 
rations. 
Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30—Domestic and Foreign Corporations. 
AvasKka—Annual Report due within 60 days from January 1.—Foreign 
Corporations. 
Arizona—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 
Annual Statement of Mining Companies due between Janu- 
ary | and April 1.—Domestic and Foreign Corporations engaged 
in mining of any kind. 
Arxansas—Franchise Tax Report due on or before March 1.—Domes- 
tic and Foreign Corporations. 


Catirornia—Franchise (Income) Tax Return due on or before March 
15.—Domestic and Foreign Corporations. 
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CoLtorapo—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Connecticut—Annual Report due on or before February 15 (if cor- 
poration was organized or qualified between January 1 and June 
30).—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 1—Domestic and 
Foreign Corporations. 

DeLtawarE—Return of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making pay- 
ments of dividends, interest or other income to any citizen or 
resident of Delaware aggregating $1,000 or more during 1933. 

DoMINION oF CaANADA—Return of Employers, return of dividends and 
return of interest payments to registered bondholders due on or 
before February 28.—Domestic and Foreign Corporations. 

Greorcia—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

IpaHo—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

Intrnoris—Annual Report due between January 15 and February 28.— 
Domestic and Foreign Corporations. 

InDIANA—Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 

Kansas—Return of Information at the source due on or before March 
1.—Domestic and Foreign Corporations. 

Annual Report and Franchise Tax due on or before March 31. 
—Domestic and Foreign Corporations. 

Louis1ana—Capital Stock Statement and Tax due on or before March 

1.—Foreign Corporations. 


Martne—Annual License Fee due on or before March 1.—Foreign Cor- 
porations. 


MaryLanp—Annual Report due on or before March 15.—Domestic 
and Foreign Corporations. 


MassacH UsETTS—Return of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 
Excise Tax Return due on or before April 10.—Domestic and 
Foreign Corporations. 


Minnesota—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and For. Corps. 


Mississippi—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and For. Corps. 


Missourt—Return of Information at source due on or before March 
1.—Domestic and Foreign Corporations. 
Annual Franchise Tax Report due on or before March 1.— 
Domestic and Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 
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Montana—Annual Report of Capital employed due between January 1 
por ae 1.—Foreign Corporations qualified after February 27, 
191 

Annual Return of Net Income due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic and 
Foreign Corporations. 

NesrasKa—Annual Statement to Tax Commissioner due on or before 
April 1—Foreign Corporations. 

New HampsHire—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before April 1—Domestic Corpora- 
tions. 

New Jersey—Annual Franchise Tax Return due on or before the first 
Tuesday in February—Domestic Corporations. 

New Mexico—Return of Information at the source due on or before 
April 1—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic and 
Foreign Corporations. 

New Yorx—Annual Franchise Tax ininsent of Real Estate and Holding 
Corporations due between January 1 and March 1.—Domestic 
and Foreign Real Estate and Holding Corporations. Forms 
41 C. T. and 42 C. T., Art. 9 of the Tax Law. 

Annual Franchise Tax of Real Estate and Holding Corpora- 
tions due on or before April 1—Domestic and Foreign Real 
Estate and Holding Corporations. 

Norte Carottna—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Norta Daxota—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Ox1o—Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Annual Statement of Proportion of Capital Stock due between 
January 1 and March 31.—Foreign Corporations. 

Ox.LaHomMa—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Orecon—Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 

Combined Excise (Income) Tax Return and Intangibles 
Income Tax Return due on or before March 31.—Domestic and 
Foreign Corporations. 

PENNSYLVANIA—Capital Stock Report and Corporate Loans Report 

’ due on or before March 15.—Domestic and Foreign Corporations. 

Bonus Report due on or before March 15.—Foreign Corporations. 
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Rope IsLtanp—Annual Report due during February.—Domestic and 
Foreign Corporations. 

Corporation Tax Return due on or before March 1.—Domestic 
and Foreign Corporations. 

SoutH CaroLina—Annual License Tax Report due during month of 
February.—Domestic and Foreign Corporations. 

Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

South Daxota—Annual Capital Stock Report due before March 1.— 
Foreign Corporations. 

TENNESSEE—Annual Return of Supplemental Information due on or 
before March 15.—Domestic and Foreign Corporations, other 
than mercantile corporations. 

Texas—Annual Franchise Tax Report due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Unitep States—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Annual Return of Net Income due on or before March 15.— 
Domestic and Foreign Corporations having an office or place of 
business in the United States. 

Utan—Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Vermont—Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic Corps. 

Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 

Extension of Certificate of Authority due on or before April 
1.—Foreign Corporations. 

List of Stockholders due on or before April 5—Domestic and 
Foreign Corporations. 

Vircinta—Annual Registration Fee due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before March 1.—Domestic 
Corporations. 

Wisconstin—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Annual Report due between January 1 and April 1—Domestic 
and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the followi 

supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


Securities Act of 1933—Complete text of this important new law which 
constitutes in effect a National Blue Sky Law. 


Special Report—The Case Against Corporate Representation by Busi- 
ness Employes. Specific experiences of different corporations 
with the handling by untrained corporate representatives of such 
matters as service of process, notices of taxes due, filing of corpo- 
ration reports, etc. 


Amendments to Delaware Corporation Law, 1933. Presents the com- 
plete text of the 1933 amendments to Chapter 65 of the Revised 
Code, all new matters being shown in italics, and repealed matter 
in brackets, so a complete picture is conveyed of the changes 
effected, while explanatory comments show the purpose and result 
of each change. 


What Constitutes Doing Business. (Revised to March 1, 1933.) A 314- 
page book containing brief digests of decisions selected from those 
in the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them accessible also by 
either case name or topic. 


Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s statutory representation in 
the —— of business employes or others not trained in the matters 
involved. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corpora- 
tions, the attractive provisions for non par value stock, and a brief 
summary of the statutory requirements, procedure and costs of 
incorporation, completely revised to reflect the changes made by 
the amendments of 1933. 


When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 
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‘Topay the word TAXES stands in such big letters 
that it overshadows completely the figures that seemed so 
startling during 1917-18—and in the excess-profits tax 
years that followed. And there will be more taxes. ... 

Tax knowledge is fundamental to every lawyer. But 
understanding of sound tax principles and their applica- 
tion to modern problems is more vital still. 


THE THEORY AND PRACTICE OF MODERN 
TAXATION, by Judge William Raymond Green, of the 
Court of Claims, will go far to establish such understand- 
ing. Judge Green, formerly Chairman of the Ways and 
Means Committee, has been father or foster-father to 
many tax measures, and his long experience in meeting 
tax problems, as well as his seasoned judgment, qualify 
him preeminently to write on this subject. The book is 
a masterpiece—concise, clear, and free of affectation. And 
it is interesting. 


Lawyers just beginning to build up a tax practice and 
lawyers who have already established themselves in tax 
work will find this a valuable book. Veteran and recruit 
must both profit from a voice that speaks out of rich 
experience in that field of shifting forces—present-day 
taxation. Both must continually affirm or reaffirm their 
principles. Both must be vigilant as new conditions estab- 
lish new problems, and new solutions are offered. THE 
THEORY AND PRACTICE OF MODERN TAXA- 
TION prompts thought. It informs. And it stimulates. 


Ten days’ free examination will convince you. The 
price—$2.75. 


COMMERCE CLEARING HovussE, ae 


205 WEST MONROE STREET 
CHICAGO 
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They Look Alike—But! 


To. a foreign corporation’s @ 


registered corporate represen- 
tative the state, county and mu- 
nicipal governments may send 
demands for various taxes, fees 
and reports, some proper and 
important and calling for quick 
compliance, others wholly in- 
applicable and safely to be dis- 
regarded. Various forms of 
process may be served—some 
allowing ample time before re- 
turn date, some scarcely time, to 
telegraph. A representative un- 
familiar with all such matters 
frequently causes trouble, some- 
times loss. 


When The Corporation Trust 
Company acts as corporate 
representative for a corpora- 
tion qualified in any state, it 
works only through the at- 
torney and in accord with 
moraeas methods. It not 
- informs of reports to be 
and taxes or fees to be 
paid but —. (through the 
orporation Tax Service, 
State and Local, which it fur- 
nishes as part of its forei 
representation service) 
law provisions and official 
regulations for each. 
It not only promptly for- 
wards all legal process served 
n the company but closely 
observes any special instruc- 
tions, no matter how detailed 
or varied—sending, when the 
attorney so instructs, one 
type of process toone ad- 
ress, other types to other 
addresses, or sending certain 
types to one address and a 
notification of the same to 
another, telegraphing or tele- 
—_ the notice of certain 
es while using mail for 
x ers—all as each company’s 
attorney may elect for the 
best protection of his client’s 
interests. 
Serving thousands of co 
rations in this one capacity 
makes the cost of this expert 
Tepresentation to each com- 
pany only a few cents per 
day. 


THE CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST, WILMINGTON. DEL. 


Detroit, Dime Sav. Bank Bldg. 
Dover, Del., 30 Dover Green 
Kansas City, 926 Grand Ave. 
Los Angeles, Security Bidg. 
Minneapolis, Security Bldg. 
Philade! phia, Fidelity P Phila. Tr. Bldg. 
Pittsbu Oliver B 

Portland, Maen 443 Cone _ St. 
San Francisco, Mills Bid, 
Seattle, Exchange Bldg. 

St. Louis, 415 Pine St. 
Washington, Munsey Bldg. 


Albany, 180 State St. 
Atlanta, Healey Bl 
Baltimore, 10 Light > t. 

(The Corporation Trust Engosporated) 
Boston, Atlantic Nat'l Bk. Bidg. 

(The Corporation Trust, becocperated) 
Buffalo, Ellicott Sq. Bld é- 
Camden, N. J., 328 Market St. 
Chicago, 208 S. La Salle St. 
Cincinnati, Carew Tower 
Cleveland, Union Trust Bldg. 
Dallas, Republic Bank Bldg. 








